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VYIA FACSTMILE and

FIRST CLASS MAIT,

. Mr. Michae] O, Lenvitt
5. Enrirorestal Protection Apmcy
Ariel Rioa Building {1 101A)
1200 Perneyivania Avemae N'W
Washington, D.C. 20460

Mr. Yohn Tani

Regional Adminictretor

Region X

U.S. Enviroreotal Protcetion Agency

1200 Sixth Avenne

Seaitle, WA 98101

Re: quun-ti‘ur Governteat-to-Gorermmant Meeting Between EFA and
the Confedernted Tribes of the Colville Reservntion Conceraing
Enforcement of the Unilateral Adninirtrative Order for RI/FS Lixued
to Teck Comineo Metals, T4d, Docket No. CRECTA 10-2004-0418
{Dedemgber 11, 2083}, Upper Cotuinbly River Shie

:Dnlrﬂdmmm:lﬂﬁttudkmuml Admiristrator Iani;

w:mhwmmurm{:ﬂnmnm{m}.l
sovervign Inditn Tribe, whose govemment is vecognized by the Urited Stetes md to
‘whom the United States Envirommeutal Proteotion Agency (EPA) and the Unitcd Statee
-owne & sacred duty of tnuet. The Tribed are desply concerned that this troyt obligation is -
st bamg bonored. The parposs of this letter in to axpress the Tribes' concemn 1o request '
that yom both arend & meeting st the Colville Reservation te: discuss this matter folly with -
‘ﬂ:ETribﬂ goveming body, e Calville Bugitess Coma].

© AN you may koow, ﬁuTrihuh?ﬂWTﬂﬁkEmnMuﬂnlﬂ{fC) '
'with sixty {$0) days advance notice, iz accordance with 42 U.S.C. § $659(d0X1), of the
“Tribea' intent to file & Citizens Suit agamet TC purssant to 9sotion 310(aN(1) of the

} Comprobenaive Etrvirmamental Respinse, Cormponsation snd Linhility Act (CERCLA),
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42 US.C. § 9655(ai(1). The suit wili be flicd in the Tlnited Stutes District Court for the

Eartern, Digtrict of Waskington. The Tribew have taken this mwmmqruhun‘hacaum :

EPA has not acted o carry out it duty under the law,

EPA is pwars that TC bes viclated and to date has contimysd o violets CERCLA
by faling to funil its obligetiom 0 comply with the Undlateral Admimstrative Order for
Remedial nvestigation'Feasibility Study (UAC) which EPA Regicn 10 ismued to TC om
Drecember 11, 2003 pursact to § 106(2) of CERCLA, 42 U.5.C. § 9606(a).

In pacticnler, EPA. is awure that inter alin, TC has viclated and contines to viclane
EUE{: § SS0E(a) 24 follew: :

. 1. Tﬂhuﬂﬂndtnmmphwiﬂzﬁntnmudmﬁdiﬁmufﬁnnmumbﬂll,
2003 VAD, TC faihure to oomiply constitmes a violation of a condition, requirement or
order which hiw bacorge effective vkl CERCLA

: 2. TC has failed to provide EPA with notioe of its intent to comply with the
tevms of the TTAO within ten dayx of the effective date of the UAD, in violstdon of § VI
of the UAQ. To the contrary, TC mnequivocally indicated its intent not to camply with
the tams of the UAO by i Jaoumy 12, 2004 Istter dattd from G. Looward Mamel
directsd to Micheel F, Geerttard. TCn conduct constitutes a violation of 8 condition,
repimement oF crder which haa beconse ¢ffcctive ander CERCLA.

3 TC has fwiled to perform the Eomedisl Tovestigation/Feasdbilicy Stody
{"RIF5*) mvd submit deliverbles as provided in the Stutement of Work ("SOWY),
Attachment 1 to the UAD, in violaticn of § TX(4) of the UAQ. TC' conduct constitmies ¢
wiolation of & conditiom, requirement or order which his become cffective wodsr
CERCLA.

| The shove-described violutions reflect only thet rformution which ia wradtable to
tha Tribes as of the date of iz letter. In lght of these emgomg violations, and FPA's
innction, the Tribes are compelled ta sue for all violatione, vinlations not et discovered,
'as well ap those comnited mubsaquent to the date of this letter. The Tribes have also
;given TC notloe of the Tribes' intent to yuc for all. fines md pemaliien TC i obliguted to
puy 1o the United States ap weil e abl other legnl padress 1o which the Tribes msy be

ﬂmﬂud,mnhﬁn;mmdnfﬂuTﬁhu'muthnfhtgmmmmdum.
‘l"i'ﬁ-ﬂUEC.ﬁ‘iES?{ﬂ.

, &nmhﬁmTﬁHumﬁﬂmgﬂ:dbyEPAﬂﬁﬂwm
-some 10 vears ago, the Tribes have socepied this respoosibility end faken thelr
" stewardship oblipation 10 hesrt by cmbracing the govermmesat-to-government Tribal/EFA
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relationabip acroas the troad socpe of feders] environments] laws administersd by EPA,
chuding the CERCLA program. Por the flest tme in the Tribes' relationship with EPA,
the ingtant situation is cousing the Tribes to question whether it was & mistake © place
thelr faith in EPA.

We understand that the studies TC refuses t0 pacform are intended to further
detarmrine the natuye imd sxieat of hazardous sbytamces felsased by TC 1o end sbount the
Lake Roosevelt end Tlpper Columbria River envimmmept (the Sie). Wo forther
mmderstand that the RIFE ip intemdad to enable ERA to develop sitemative ways to
addrees the covlsmmnation that correnily poses a threst to both tnogen health and the
_ However, to date, EPA hag taloem no sction itgelf to enforoe the TTAO, md from
onr contbet with the United States Department of Jastios (DOX) we undecstand that DOY
hes not yet decided whether it will support KFA'S enforcement of the UAD. Recently, |
Bbecause BPA Region 10 haz keld jte grovmd, Canada imtervenad in this matter on bebalf
of TC and submitted & form of "seitflement offer” to the United States State Department
{Departmeont) which the Department is corrently considering. Wa have boen nftamad by
the Department that EPA is corresdly reviewing the Canadian offer (made for TC).

w-wmmmmumﬁummmmm
mwmmwmdmwhmﬂhwmumm
ulmm:nu e natifal resource trustes. The fact that EPA i even
& 3on-CERCLA proposal is wnacceptable to the Tribez who have steadfaniy
wﬂﬁh&nmlmﬂmwmﬂmhmwmmﬂmw
m & fair and eveghanded mammer,

To wdd msult te mjury, we bave been 1ol by the Department tha the Tobes — like
the State of Washington - will oot even get & chance %0 review the Canadisp (TC)
propusal uptil aficr the Depettoment, in convultation with EPA, datermized that the offer is
"worth further congideration. However, even before the offir has been fully congidered,
we ymderstand that addifiona]l meetings have been scheduled {pot really nogotintiong —
 rether question end apewer ssssicns) without partcipstion by <ither the Tribos or the
 State of Waghington, Such scticns are u further deviatien from FPA't Indian Pelicy apd
. ane intoneirtent with the trast abligetion owed ko the Tribes.

As tated above, the Colville Business Comnedl is empowered and obligeted moder
.i'l-:’l:lf;ll'\"' Section 1 of the Tribel Constiition ta protect the bealth, gacusity and geaeral
" welfarc of all people who cither rexide an or do buriness within the exterior heundaries of
"fthe Resmyvadon, iechading both members of the Tribed e well a5 pon-members
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{Reservaticn Population). In addition, the Buinzss Covncil is regponsible for prmizctng
fhe anvironmmental quality and the nateral reecurces in and about the Ressvetion aod in
those aeas whore the Tribes have reserved hupting and fixhiog rights {Restrvation
Bnvironmend). In particular the resources in and sbout Lake Roosevelt xnd the Upper
Columbia are of paxamount importance o the Tribes.

It is the position of the Colbville Businasm Council thet enfocccment of the UAG
purrarnt to CERCLA is neoessary o protwet the health and welfare of the Reservation
Populstion and the quality of tie Reservetion Enviromment fom adveme impacts
reauiting from the hazardons substances relessed by TC fntn the sovitomment, It is the
fiurther position of the Tribes that te CERCLA actions taken to dste by EFA w
Imvestigate past and ongoing rebeases of hazardonn cubstances imto the Upper Columibia
Riwer Basin bave cormectly deternrimed that TC should be held responsible end direeted to
coanduct farther Investigation i md absut Laks Roosevelt and the Upper Calumbia River

: Moreover, EPA & awre of the fact that under CERCLA, the Trbag gre natpral
TeonIce trostces with whom BFA has & stahuory duty to coondinats aa set gut in Section
104(b)2} {along with the other CRRCLA Natornl Ratouroes Trustees), with rgard to the
‘imvestigetion assesurent and purguit of natorsl reccoree darmages cluime apd actions. In
‘short, the Tribes along with the Spakune Tribe dud the State of Waghington (and certain
fedeni] wgenoicg) are trustees ynder CERCLA for naiural resources as described in
Section 101(16) of CERCLA  As trustees, each soverclgn govemment has & fiducisry
Myhmw;ﬁmmd,dmmm;m:hnmﬂnmrw
ifary to nsnual resouros which boloag to, are mansged by, appertain to, of are otherwise
mﬂdbywﬂguvmmﬂmnmmm

. The Tribea have informed EPA on pmneyous occasions that the Tribes wish 10
coopacate with EPA with regard to thear role o3 & nabral resounce togtee and with regard -
-t the investigation wnd potential CERCLA remedial action in and abhout Lake Roosevelt

+umil the Uppee Columbia River Basin. EFA hes & reciprocal duty under CERCLA and ity
Mm%wﬂmﬂnﬂﬁmmﬂuhﬁu

Az FPA knows, the Tribes have provided TC with & G0-day notice of a CERCLA

- Citizen Suit with regurd to TCs fmlure to comply with the UAD ismed fo TC by BEPA

. directing TC t0 somduct ap RIFS frvegtipation of the Site. However, rethey than having

mﬁamhmmdmmmmhmﬁﬂymmmapmm
! emforeemcat of the UAD sgaingt TC. ;

The Conadiey, proposal, amd the intervention of the Department into what, abeent

- the poltical preure ascerted by TC, should have béen n fexiphtforwerd CERCLA

- AT TOTLONT
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matter does violence 10 the long relationshin betwem EFA and the Toibes. The chaade
beizg played out by the Cunadian government B8 spokvspemon for TC, is offcnsive.
EPaA, with the support of DOF, should enforce the law as EPA fesls neceacary ~ thed is
why EFA wag creuted m the fiyet place — to be the independent faderal agency without &
conflicting mission that would stand in the way of evenhended onforcement of the iaw.

Hﬂu,DﬂInppmnhpanﬂmthmﬂmhwwm:uﬂumqumofm
cHent - EPA.

At the end of the day, what ix the rea] oy if the law was to be enforeed 9
writtrn? TC would efther be found to be within the scope of CERCLA jurisdiction and
the UAD woald be enforsed, of, TC would be found to be beyand the mach of CERCLA
and e Sitc wounld be placed on the NPL 5o fix rodies and cleam op work could be
funded by CBRCLA. If TC really wantx to "do the right thing,” I expect that TC will
reonein svailable to find some pocticon of fhe work, Time wili el

In couciuxion, EFA needs to falfill its obligation to the Tribes under the remedial
grovizicns of CERCLA. Moreover, EF A has ma independcnt ity to meet itz obligats
ty the Tribes o theit capacily as a neiirel resonrss fraatee.  Sipeply put, EPA has o
‘statmory suthority to do othexwise. Any action undertaken by BPA towsnd the
megotietion of non CERCLA study progrsem mmﬁﬂpmmﬁcm(ﬁtTC}u
hjﬂdﬁumptnfﬂ?ﬁhmmjnﬂamm&ﬂafmmw
' This matter is of cotflical concem to e Tribes. It in time that Admicistraiar
‘Leavitt, wgether with Regicnal Admimietrater Lmi, come together & fhe Colville
'Bagervation to conduct & govemment-to-govermment meeting with the Colville Boximess
Comeil to decuss how this matter can be rgolved in n manner congistent with spolicable

Taw and policy. Ascordingly, the Burioes Comcil reepsctiully requests that you
mnmm:ﬁmwﬁmmmamhtﬂvﬂthmummmihh

Very truly youss,
SHORT CRESSMAN & BURGRSS PLLC

Richard A. Du Bey "_22_"_-:.
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